
 

 

The City of Morgantown 
430 Spruce Street 

Morgantown, West Virginia 26505 
(304) 284-7439 

www.morgantownwv.gov 

 

AGENDA 

MORGANTOWN CITY COUNCIL REGULAR MEETING 

Mon County Commission Chambers, 243 High Street, 2nd Floor, Morgantown, WV 26505 

Tuesday, November 01, 2022 at 7:00 PM 

 

1. CALL TO ORDER: 

2. ROLL CALL: 

3. PLEDGE: 

4. APPROVAL OF MINUTES: 

A. October 4, 2022, Regular Meeting Minutes 

B. October 17, 2022, Special Meeting Minutes 

C. October 18, 2022, Special Meeting Minutes 

D. October 18, 2022, Regular Meeting Minutes 

E. October 25, 2022, Special Meeting Minutes 

F. October 25, 2022, Committee of the Whole Meeting Minutes 

5. CORRESPONDENCE: 

6. PUBLIC HEARINGS: 

A. An Ordinance Authorizing Bill of Sale, Lease, Promissory Note, and Security 

Agreement for First Responder Training Center 

7. UNFINISHED BUSINESS: 

A. Consideration of APPROVAL of (Second Reading) of An Ordinance Authorizing Bill 

of Sale, Lease, Promissory Note and Security Agreement for First Responder Training 

Center (First reading 10/18/2022) 

B. Boards & Commissions 

8. PUBLIC PORTION WHICH SHALL BE SUBJECT TO RULES ESTABLISHED BY 

COUNCIL AND ADOPTED BY RESOLUTION: 



 
 

9. SPECIAL COMMITTEE REPORTS: 

10. CONSENT AGENDA: 

A. Consideration of APPROVAL of (First Reading) of An Ordinance Amending Section 

129.05 Purchasing Procedures  

B. Consideration of APPROVAL of (First Reading) of An Ordinance Amending Section 

121.04 Order of Procedure 

C. Consideration of APPROVAL of (First Reading) of An Ordinance Amending Section 

121.24 Applicability of Robert's Rules of Order 

D. Consideration of APPROVAL to Purchase a 2022 Vermeer Diesel Woodchipper 

Freight 

11. NEW BUSINESS: 

A. Cold Shelter Plan, Letter of Request, and estimated Budget - Janette Lewis, 

Community Impact Director United Way of Mon and Preston Counties 

B. Consideration of APPROVAL of (First Reading) of An Ordinance to authorize and 

approve (i) the conveyance of property by the City to the Morgantown Building 

Commission (the “Building Commission”) in connection with the design, acquisition, 

construction, furnishing and equipping of improvements to certain recreational 

facilities of the City, including renovation of the Morgantown Ice Arena and 

construction of a new swimming pool at Marilla Park (the “Projects”); (ii) the leasing 

of the property associated with the Projects and any Additional Property that may be 

required in connection with the financing of the Projects by the City from the Building 

Commission pursuant to one or more lease agreements; (iii) the sale and issuance by 

the Building Commission of its not to exceed $29,000,000 principal amount of lease 

revenue bonds, in one or more series, to finance all or a portion of the costs of the 

Projects, to fund one or more debt service reserve funds, if required, and to pay costs 

of issuance of the Bonds and related costs; and (iv) the execution and delivery by the 

City of one or more lease agreements and other documents in connection with such 

financing. 

C. Consideration of APPROVAL of A Reimbursement Resolution which would authorize 

the reimbursement from proceeds of lease revenue bonds to be issued by the 

Morgantown Building Commission of certain costs related to the design, acquisition, 

construction, furnishing and equipping of improvements to certain recreational 

facilities of the City, including renovation of the Morgantown Ice Arena and 

construction of a new swimming pool at Marilla Park that may be paid by the City or 

the Board of Park and Recreation Commissioners of Morgantown, West Virginia 

prior to the issuance of such lease revenue bonds  

D. Consideration of APPROVAL of (First Reading) of An Ordinance of City Council 

which would amend Article 733 of the City Code regarding the City's sales and use tax 

12. CITY MANAGER'S REPORT: 



 
 

13. REPORT FROM CITY CLERK: 

14. REPORT FROM CITY ATTORNEY: 

15. REPORT FROM COUNCIL MEMBERS: 

16. EXECUTIVE SESSION: 

A. Pursuant to West Virginia State Code Section 6-9A-4(b)(12) to discuss potential or pending 

litigation and matters protected by the attorney-client privilege. 

B. Pursuant to West Virginia Code Section 6-9A-4(b)(2)(A) to discuss personnel matters. 

17. ADJOURNMENT: 

 

For accommodations please call or text 304-288-7072 

  

 



 
 
 

SPECIAL MEETING MINUTES 
Tuesday, October 17, 2022, at 7:30 PM 

 
 

Special Meeting October 17, 2022: The Special Meeting of the Common Council of the City of Morgantown was held in 
Monongalia County Commission Chambers on Tuesday, October 17, 2022, at 7:35 p.m.  
 
PRESENT:  Mayor Jenny Selin, Deputy Mayor Danielle Trumble, Council Members Joe Abu-Ghannam, Bill Kawecki, Dave 
Harshbarger, and Brian Butcher.  Ixya Vega arrived towards the end of the meeting.  
 
The meeting was called to order by Mayor Selin. 
 
NEW BUSINESS:  Discuss updates to Article 169 Utility Code 
 
EXECUTIVE SESSION:  Pursuant to West Virginia Code Section 6-9A-4(b)(9) To discuss matters protected by the attorney-
client privilege. Motion by consensus to go into executive session. Motion carried by acclamation. Present: City Council, City 
Manager, and City Attorney. Time: 7:37 p.m.  
 
ADJOURNMENT:   
 

There being no further business, motion by Deputy Mayor Trumble, second by Councilor Abu-Ghannam, to adjourn 
the meeting. Time: 10:33 p.m.  
 
 
 
___________________________   ___________________________   
City Clerk                                                                   Mayor  

 
 

 

 
  

 



City of Morgantown 
 
 

SPECIAL MEETING  
October 18, 2022 

 
Special Meeting October 18, 2022: The Special Meeting of the Common Council of the City of 
Morgantown was held in Monongalia County Commission Chambers on Tuesday, October 18, 2022, 
at 5:58 p.m.  
 
PRESENT:  Mayor Jenny Selin, Deputy Mayor Danielle Trumble, Council Members Joe Abu-
Ghannam, Bill Kawecki, Dave Harshbarger, and Brian Butcher. Ixya Vega was absent. 
 
The meeting was called to order by Mayor Selin. 

 
Executive Session:  Pursuant to West Virginia Code Section 6-9a-4(b)(2)(a) to discuss matters in 
considering new appointments for Board and Commissions. Motion by Councilor Butcher, second 
by Deputy Mayor Trumble, to go into executive session. Motion carried by acclamation. Present:  
City Council. Time: 5:59 p.m.  

Debra Gordey - Sister Cities Commission 

Chelsea Hilty - Tree Board 

Kim Lovinski - Library Board of Directors 
 
ADJOURNMENT:   
 

There being no further business, motion by Deputy Mayor Trumble, second by Councilor 
Vega, to adjourn the meeting. Time: 7:20 p.m.  
 
 
 
___________________________   ___________________________   
City Clerk      Mayor  



City of Morgantown 
 
 

SPECIAL MEETING  
October 25, 2022 

 
Special Meeting October 25, 2022: The Special Meeting of the Common Council of the City of 
Morgantown was held in Monongalia County Commission Chambers on Tuesday, October 25, 2022, 
at 6:04 p.m.  
 
PRESENT:  Mayor Jenny Selin, Deputy Mayor Danielle Trumble, Council Members Joe Abu-
Ghannam, Bill Kawecki, Ixya Vega, Dave Harshbarger, and Brian Butcher.  
 
The meeting was called to order by Mayor Selin. 

 
Executive Session:  Pursuant to West Virginia Code Section 6-9a-4(b)(2)(a) to discuss matters in 
considering new appointments for Board and Commissions. Motion by Deputy Mayor Trumble, 
second by Councilor Vega, to go into executive session. Motion carried by acclamation. Present:  
City Council. Time: 6:05 pm.  

Lola Contreras - Sister Cities Commission 

Guy Panrell - Civilian Police Review & Advisory Board 

Flip Green - Civilian Police Review & Advisory Board 
 
ADJOURNMENT:   
 

There being no further business, motion by Deputy Mayor Trumble, second by Councilor 
Vega, to adjourn the meeting. Time: 7:00 p.m.  
 
 
 
___________________________   ___________________________   
City Clerk      Mayor  



City of Morgantown 

 
MINUTES 

COMMITTEE OF THE WHOLE MEETING  
October 25, 2022 

 
The Committee of the Whole Meeting of the Common Council of the City of Morgantown was held in Monongalia 
County Commission Chambers, on Tuesday, October 25, 2022, at 7:06 p.m. 
 
PRESENT:  City Manager Kim Haws, Assistant City Manager Emily Muzzarelli, City Attorney Ryan Simonton, 
Mayor Jenny Selin, Deputy Mayor Danielle Trumble, and Council Members Joe Abu-Ghannam, Bill Kawecki, Ixya 
Vega, Dave Harshbarger, and Brian Butcher. 
 
The meeting was called to order by Deputy Mayor Trumble. 

 
PRESENTATIONS:  

 
A. Morgantown Riverfront Revitalization Task Force Update – Jessica McDonald 
 

Jessica McDonald provided a brief update on the Morgantown Riverfront Revitalization Task Force. 
 
B. Monongalia County Canine Adoption Center/Animal Control – Dana Johnson, Director 

 
Dana Johnson shared the goals of the center and provided an update of what is happening. 
 

C. Republic Services – Tom Beary, General Manager 
 
Tom Beary provided an update on Republic Services. 

 
D. Milan Puskar Health Rights Harm Reduction Program - Laura Jones, Executive Director 

 
Laura Jones provided a brief update on Health Rights Light Project. 

 
E. City’s Infrastructure on Paving and Sidewalks – Damien Davis, Director of Public Works and 

Engineering, and Drew Gatlin, Staff Engineer 
 
Damien Davis and Drew Gatlin provided a brief update on the City’s Infrastructure on Paving and 
Sidewalks. 
 

PUBLIC PORTION: 
 
 Deputy Mayor Trumble opened the public portion and asked if there was anyone wishing to speak. 
 
 Debra Gordey,45 Dustin Lane, Westover, WV 26505, mentioned that the City Manager has only attended a 
few meetings for the Fire and Police Pension Fund, along with the Finance Director.  She stated that agendas 
are not being sent to the City Manager’s Office or the Finance Director letting them know when the meetings 
are taking place.  She stated at the last council meeting, that the Weirton Police Department Probationary 
Officer was starting out at $22 an hour but was mistaken and wanted council to know that it is $25 an hour with 
a $2,000 sign-on bonus. 
 
 Matthew Cross, 524 Milford Street, Pedestrian Safety Board Chair expressed his support for the City’s 
Infrastructure on Paving and Sidewalks. 
 
 There being no one else wishing to speak, Deputy Mayor Trumble closed the Public Portion. 



City of Morgantown 
 
ITEMS FOR DISCUSSION: 
 
A. Discussion and consideration of placement on Agenda for City Council official action of an Ordinance 

of City Council which would authorize and approve (i) the conveyance of property by the City to the 
Morgantown Building Commission (the “Building Commission”) in connection with the design, 
acquisition, construction, furnishing and equipping of improvements to certain recreational facilities 
of the City, including renovation of the Morgantown Ice Arena and construction of a new swimming 
pool at Marilla Park (the “Projects”); (ii) the leasing of the property associated with the Projects and 
any Additional Property that may be required in connection with the financing of the Projects by the 
City from the Building Commission pursuant to one or more lease agreements; (iii) the sale and 
issuance by the Building Commission of its not to exceed $29,000,000 principal amount of lease 
revenue bonds, in one or more series, to finance all or a portion of the costs of the Projects, to fund 
one or more debt service reserve funds, if required, and to pay costs of issuance of the Bonds and 
related costs; and (iv) the execution and delivery by the City of one or more lease agreements and 
other documents in connection with such financing. 

 
 After discussion, this item was moved to the November 1, 2022, Regular Meeting Agenda. 

 
B. Discussion and consideration of placement on Agenda for City Council official action of a 

Reimbursement Resolution which would authorize the reimbursement from proceeds of lease revenue 
bonds to be issued by the Morgantown Building Commission of certain costs related to the design, 
acquisition, construction, furnishing and equipping of improvements to certain recreational facilities 
of the City, including renovation of the Morgantown Ice Arena and construction of a new swimming 
pool at Marilla Park that may be paid by the City or the Board of Park and Recreation 
Commissioners of Morgantown, West Virginia prior to the issuance of such lease revenue bonds. 
 
After discussion, this item was moved to the November 1, 2022, Regular Meeting Agenda. 
 

C. Discussion and consideration of placement on Agenda for City Council official action of an Ordinance 
of City Council which would amend Article 733 of the City Code regarding the City’s sales and use 
tax. 
 
After discussion, this item was moved to the November 1, 2022, Regular Meeting Agenda. 

D. Ordinance Amending Section 129.05 Purchasing Procedures 
 
 After discussion, this item was moved to the November 1, 2022, Regular Meeting Agenda. 
 
E. Ordinance Amending Section 121.24 Applicability of Robert’s Rules of Order 

 
After discussion, this item was moved to the November 1, 2022, Regular Meeting Agenda. 

F. Ordinance Amending Section 121.04 Order of Procedure 
 
After discussion, this item was moved to the November 1, 2022, Regular Meeting Agenda. 

 
EXECUTIVE SESSION: 

Pursuant to West Virginia Code Section 6-9A-4(b)(2)(9) to discuss potential or pending litigation and matters 
protected by the attorney-client privilege. Motion by Mayor Selin, second by Councilor Butcher, to go into 
executive session. Motion carried by acclamation. Time: 9:57 p.m. Present: City Council, City Manager, and 



City of Morgantown 

City Attorney. 
 
ADJOURNMENT: There being no further business, motion by Councilor Butcher, second by Councilor Vega, to 
adjourn the meeting. Time:  10:46 p.m. 
 
 
 
___________________________   ___________________________   
City Clerk      Mayor 



Ordinance No. 2022-____ 
 

AN ORDINANCE AUTHORIZING PURCHASE OF ASSETS AND LEASE OF SPACE 
FOR AN EMERGENCY RESPONDER TRAINING CENTER 

 
The City of Morgantown hereby ordains that the City Manager is authorized to execute a Bill of 
Sale, Promissory Note, Security Agreement, and Lease, substantially in the form attached hereto, 
providing for acquisition of personal property and lease of real property for the purpose of 
establishing and operating an Emergency Responder Training Center and similar or related 
purposes, together with authority to execute such other and additional documents as may be 
necessary and helpful to effectuate the purposes of the transaction described in the Bill of Sale, 
Promissory Note, Security Agreement, and Lease and to comply with the City’s obligations 
under such documents and in operation of the property. 
 
FIRST READING:     ____________________________________ 
       Mayor 
SECOND READING:  
       ____________________________________ 
ADOPTED:      City Clerk 
 
FILED:   
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BILL OF SALE 
 

KNOW ALL MEN BY THESE PRESENTS, that Glenmark Holding Limited Liability Company, 
a West Virginia limited liability company (the “Seller”), for good and valuable consideration in hand paid 
by The City of Morgantown, West Virginia, a municipal corporation (“Purchaser”), Seller does hereby 
transfer, sell, assign and convey to Purchaser lawful title and all of Seller’s rights, title, and interests in and 
with respect to the assets of Seller listed as “Purchased Assets” on Exhibit A, attached hereto and 
incorporated herein by reference (the “Purchased Assets”), said Purchaser, its successors and assigns, to 
have and to hold the Purchased Assets for its own proper use and benefit, and grants Purchaser the option 
to purchase the assets of Seller listed as “Option Assets” on Exhibit A (the “Option Assets”) subject to 
the terms of that certain Promissory Note executed by and between the parties as of ________________, 
2022 (the “Promissory Note”). 

 
Seller warrants and represents that it owns, and has the authority to sell, convey and/or assign to 

Purchaser the Purchased Assets and the Option Assets sold hereunder free and clear of all security interests, 
liens, encumbrances, interests, mortgages, claims, or charges of all kinds and every person and persons 
whatsoever, and that, with respect to the Option Assets, it will maintain such ownership and authority to 
sell such Option Assets free and clear of all security interests, liens, encumbrances, interests, mortgages, 
claims, or charges of all kinds and every person and persons whatsoever, in accordance with the terms of 
the Promissory Note.  The actual consideration for the Purchased Assets under this conveyance is 
$1,000,000.00. The actual consideration for the Option Assets under this conveyance is $500,000.00. 

 
IN WITNESS WHEREOF, the parties hereto have executed and delivered this Bill of Sale as of 

this ___ day of ____________ 2022. 
 
 

THE CITY OF MORGANTOWN,  
WEST VIRGINIA, a municipal corporation 

 
 

By: ____________________________________________ 
________________________, ___________________ 

 
  
 

GLENMARK HOLDING LIMITED LIABILITY 
COMPANY, a West Virginia limited liability company 

 
 

By: ____________________________________________ 
Mark J. Nesselroad, Member 
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EXHIBIT A 
 
 
Purchased Assets: 

- Action Target – Range Equipment & Bullet Proof Glass; 
 
Option Assets: 

- MILO and Simulation Room Equipment; 
- Acoustic Wall Outward-Facing  Soundproofing Trade Fixtures; 
- Vending Equipment; 
- Security Center Equipment and System; 
- Classroom Furniture and Equipment; and 
- Training Room Equipment and Shelving. 
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LEASE 

 This Lease is entered into this ____ day of __________ 2022 (“Effective Date”), by and between 
Glenmark Holding Limited Liability Company (“Glenmark” or “Lessor”); and The City of 
Morgantown, West Virginia, a West Virginia municipal corporation (“Lessee”).  The parties agree as 
follows: 

ARTICLE I – Premises 

1.1 Demise:  Glenmark hereby leases to Lessee, and Lessee hereby rents from Glenmark, that 
certain premises located within the primary and largest multi-tenant building (“Building”) situate within 
Sabraton Plaza shopping center (“Shopping Center”) and consisting of approximately 19,938 square feet 
and having an address of 1389 Earl Core Road, Morgantown, WV 26505, as more particularly outlined on 
the floor plan attached to this Lease as Exhibit B (“Premises”); provided, however, that Glenmark shall 
have the option, on 30 days’ prior notice to Lessee, to retake possession, separate from the Premises, and 
lease to other tenants that certain portion of the Premises consisting of a room measuring approximately 
25’ x 31’ and designated as the “Dojo Room” on Exhibit B. 

1.2 Non-Exclusive Easement: Glenmark grants to Lessee, as an appurtenance to the 
Premises, for the entire term of this Lease (subject to the rights of Glenmark described herein) a 
non-exclusive easement in common with the other tenants, occupants, and patrons of the Shopping Center 
in and to and for the use of the Common Areas (as defined below). 

1.3 Delivery:  Prior to the Effective Date, Lessee has inspected the Premises. 

Upon the Effective Date, Glenmark shall deliver, and Lessee shall accept delivery and possession of the 
Premises “As Is;” provided, however, Glenmark shall remove its personal property from the Premises, 
within 90 days after the Effective Date. 

ARTICLE II – Rent & Late Fee 

2.1 Rent:  Beginning on the Rental Commencement Date, Lessee shall pay to Glenmark 
annual rent for the Premises during the initial term of this Lease in the sum of $240,000.00, which annual 
rent is to be paid by Lessee in monthly installments of $20,000.00, in advance without notice, set off, or 
demand on or before the first day of each calendar month, for the initial term of this Lease. The amount of 
annual base rent shown above for the initial term includes base rent and Lessee’s share of Common 
Expenses. 

2.2 Rental Commencement Date:  Lessee’s duty to pay rent commences immediately upon 
the earlier of the following:  (i) 90 days after the Effective Date, provided Glenmark has removed its 
personal property from the Premises, or (ii) the date Glenmark delivers the Premises to Lessee with its 
personal property removed ("Rental Commencement Date").  Upon the Rental Commencement Date, the 
parties shall execute a memorandum confirming such date and the initial term of this Lease, in the form 
attached hereto as Exhibit A.   

 2.2.1 If the Rental Commencement Date is on a day other than the first day of the 
month, the portion of rent payable for any partial month is to be calculated pro rata according to the 
number of days leased during the month at the applicable rent rate, and thereafter rent is due and payable 
on the 1st day of each calendar month during the entire term and any renewal thereof.  Lessee shall make 
rent payments to Glenmark’s address listed in Section 16.1 of this Lease. 

2.3 [Reserved] 

2.4 Late Fee:  If any rent payment, or any other payment of Lessee due therewith, is not 
received by Glenmark by the 10th day of the month, it is considered late, and Lessee shall automatically 
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pay a late fee equal to the greater of $200.00 or 5% of the total delinquency, for each month or portion 
thereof that the delinquency remains unpaid. 

ARTICLE III – Taxes, Assessments, & Common Expenses 

3.1 Common Expenses:  “Common Expenses" means the following expenses incurred by 
Glenmark because of ownership of the Shopping Center and Building, this Lease, or otherwise: 

3.1.1 Federal, state, county, or municipal taxes (excluding any sales or income taxes), 
assessed, levied, or imposed against the Shopping Center and related real estate, in whole or in part, from 
time to time (collectively, "Taxes"); 

3.1.2 All fire fees or similar miscellaneous municipal or county assessments assessed 
against the Shopping Center, in whole or in part, assessed, levied, or imposed from time to time; 

3.1.3 All expenses relating to fire and security monitoring of the Shopping Center, 
along with supervision of the Building; 

3.1.4 All utility charges for utility systems that service the Shopping Center or 
Building that are not separately metered or that service Common Areas; 

3.1.5 All expenses relating to the insurance, maintenance, repair, cleaning, and general 
upkeep of the Common Areas, including costs associated with the maintenance and repairs of the utility 
systems servicing the Common Areas, Common Area janitorial services, garbage removal from Common 
Areas, garbage collection fees for the Shopping Center, Common Area lighting, Common Area parking 
(cleaning, resealing, patching, paving, and restriping), and snow removal and security services with 
respect to Common Areas; 

3.1.6 All expenses relating to the maintenance, repair, and upkeep of the Building and 
its shared utility systems; 

3.1.7 Administrative and management fees not to exceed five percent (5%) of 
Common Expenses; and 

3.1.8 All other expenses incurred by Glenmark for the benefit and upkeep of the 
Building or Shopping Center, which are in keeping with or similar in nature to the foregoing. 

3.2 Common Areas:  "Common Areas" means all areas of the Shopping Center that are 
available for the common use of the owners, tenants, and patrons of the Shopping Center, including but 
not limited to common parking areas, access roads and driveways, sidewalks, landscaped areas, lawn 
areas, utilities, and portions of the Building at which the Premises is located intended for common and 
shared use by owners, tenants, and patrons, excluding leased areas, conveyed areas, or areas designated to 
be leased or conveyed. 

3.3 Payment of Common Expenses: 

3.3.1 Lessee’s proportionate share of Common Expenses is included as part of 
Lessee’s yearly and monthly rental as stated in Section 2.1. 

3.4 Personal Property, B&O, Franchise, & Other Miscellaneous Taxes & Fees:  Lessee shall 
be responsible for timely payment of all personal property, income, unemployment compensation, 
business and occupation, franchise, and other miscellaneous business taxes and fees assessed against 
Lessee, its business, or the Premises. 

ARTICLE IV – Term 

4.1 Term:  This Lease is effective as of the Effective Date.  The term of this Lease is for ten 
(10) years, plus the time period from the Effective Date until the Rental Commencement Date.  The term 



 

{01764548.DOCX  } Page 3 of 19 

is not subject to extension, renewal, or other modification, unless expressly amended by written 
agreement of the parties hereto. 

4.2 Holding Over:  If Lessee remains in possession of all or any part of the Premises after the 
expiration of the term of the Lease or any renewal thereof, Lessee shall be deemed to be occupying the 
Premises as a tenant from month to month at a monthly rent equal to one hundred twenty-five percent 
(125%) of the then current monthly rent and subject to all of the other terms and provisions hereof, except 
only as to the rent and term of the Lease.  As a tenant on a month-to-month basis, Lessee shall vacate the 
Premises upon receiving thirty (30) days written notice from Glenmark. 

ARTICLE V – [Reserved] 

5.1 [Reserved] 

ARTICLE VI – Leasehold Improvements, Fixtures, & Personal Property 

6.1 Leasehold Improvements:  Lessee shall not remove any leasehold improvements or 
fixtures, including trade fixtures, installed in or on the Premises at any time, whether installed by or on 
behalf of Lessee or by or on behalf of Glenmark, whether preexisting or installed after the Effective Date, 
except if replaced in the normal course of business with the same or better quality or if their removal is 
consented to in advance by Glenmark in writing.  Upon expiration or earlier termination of this Lease, all 
leasehold improvements, fixtures, and trade fixtures are deemed part of the Premises and title thereto is 
vested solely in Glenmark, provided, however, that if Lessee is not in default hereunder, this provision 
shall not restrict, during the term of this lease, Lessee’s ownership, use, or transfer of the Purchased 
Assets or the Option Assets, as defined in that certain Bill of Sale executed by and between the parties as 
of _____________, 2022.  

6.2 Personal Property:  All personal property, owned by Lessee and delivered to the 
Premises, is to remain the property of Lessee and be removable at any time, and Lessee shall remove all 
such personal property, and repair any damage caused by such removal, upon the expiration or 
termination of this Lease; provided, Lessee is not at such time in default of any terms or covenants of this 
Lease. 

ARTICLE VII – Utilities & Services 

7.1 Utilities.   Lessee shall pay all charges for consumption or use of utilities at the Premises, 
including water, gas, sewer, and electric; Lessee shall pay all charges directly for utilities that are 
separately metered, and shall pay, through Common Expenses, for utilities not separately metered.  
Electric and gas utilities are currently directly metered for the Premises and shall be placed in the name of 
and directly billed to Lessee.  Water is not separately metered; thus, water and any other utility costs that 
are paid by Lessee through Common Expenses are included as part of Lessee’s yearly and monthly rental 
as stated in Section 2.1. Lessee shall be solely responsible for the cost, extension, installation, 
maintenance, and repair of all telephone, telecommunications, data, cable, internet, I/T services, security, 
and other similar utilities at the Premises. 

7.2 Garbage Removal & Janitorial Services:  Lessee shall be responsible for janitorial 
services for the Premises and dispose of garbage in common dumpsters to be located in an area 
determined by Glenmark.  If Lessee fails to observe its obligations in this Article, Glenmark, may cause 
such work or services to be completed and invoice Lessee for the costs associated therewith.  Lessee shall 
be responsible for and pay, at Lessee’s sole cost and expense, all costs required to manage, remove, and 
dispose of any waste or garbage that exceeds a normal volume (in excess of Lessee’s percentage 
allocation of Common Expenses) of garbage and also all additional responsibilities and costs necessary to 
dispose of any abnormally odorous waste or environmentally harmful waste (i.e., lead from the shooting 
range backstop and HVAC filters), which waste is produced from Lessee’s use and/or occupation of the 
Premises. 
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7.3 Security:  Lessee shall be solely responsible for providing security services to the 
Premises in a manner acceptable to Lessee.  Lessee shall utilize companies and providers stipulated by 
Glenmark in order to fully integrate building systems (fire/security/sprinkler/other).  Glenmark is not 
obligated to provide any security services at the Shopping Center. 

ARTICLE VIII – Use, Operations, and Surrender 

8.1 Permitted Use:  Lessee shall utilize the Premises solely as a properly licensed and fully 
compliant police, defense, and firearms training center and shooting range, all subject to and fully 
compliant with all applicable federal, state and local licensing and applicable laws and regulations.  
Lessee shall ensure all aspects of the Premises, Lessee’s Buildout, construction thereof, and continuous 
operation and maintenance of the Premises and Lessee’s business are compliant with all zoning 
ordinances, building codes, laws, statutes, ordinances, rules, and regulations imposed by the City of 
Morgantown, State of West Virginia, Monongalia County, United States of America, NIOSH, OSHA, 
EPA, and other governmental or regulating entities, and Lessee shall obtain and maintain all permits and 
approvals for the same. 

8.2 Compliance with Laws:  Lessee shall ensure that all use of the Premises is in full 
compliance with all applicable federal, state and local laws, codes, statutes, ordinances, rules, and 
regulations, including but not limited to those imposed by the City of Morgantown, Monongalia County, 
State of West Virginia, United States of America, NIOSH, OSHA, EPA, and other governmental or 
regulating entities.  Lessee shall obtain any required certificate of occupancy for the Premises and all 
appropriate business licenses, registrations, and certifications as required by law.  Within a reasonable 
amount of time (but no more than 5 days) after Glenmark’s request, Lessee shall provide Glenmark with 
evidence of any such licenses and/or certifications. 

8.3 Prohibited Uses:  No illegal, improper, or offensive uses are permitted on the Premises or 
at the Shopping Center.  Lessee shall do nothing that increases the risks of fire, other casualty, or liability 
on the Premises or at the Shopping Center beyond Lessee’s general business operations.  Without express 
written consent of Glenmark, Lessee shall not host, sponsor, or allow to occur on the Premises or at the 
Shopping Center any of the following:  open house, exterior display, or similar type of matter open to the 
public, or any other event or matter that is outside of the normal course of business of Lessee. 

Lessee shall not: 

  8.3.1 Do anything that compromises the structural integrity of the Premises, Building, 
or Shopping Center; 

  8.3.2 Commit waste or allow anyone under its control to commit waste, by failing to 
take ordinary or proper care of the Premises, Building, or Shopping Center; 

  8.3.3 Use any advertising medium or use or permit the use of any apparatus for sound 
reproduction or transmission that can be heard beyond the boundaries of the Premises; 

  8.3.4 Fail to keep all Lessee’s mechanical apparatuses in the Premises in good 
condition and repair and free from vibration and other noise that may be heard or felt outside of the 
Premises; 

  8.3.5 Use any electrical appliances and other items that will overload the electrical 
service to the Premises, Building, or Shopping Center (If additional electric service is needed to operate 
Lessee's business, Lessee shall be responsible for all costs associated with said upgrade.); 

  8.3.6 Block or obstruct the Shopping Center access roads or any parking spaces 
(except normal everyday use permitted hereunder by Lessee’s employees, customers, patrons, invitees, 
licensees, or guests); 
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  8.3.7 Utilize the Premises in a manner that constitutes a legal nuisance to an adjoining 
owner or occupant; 

  8.3.8 Alter any sound proofing or acoustics of the Premises that would cause gunfire, 
music, or other sound produced within the Premises to be heard by other tenants within the Shopping 
Center or by persons outside the Premises; 

  8.3.9 Utilize the Premises for any of the following purposes:  any purposes that would 
constitute a legal nuisance to an adjoining owner or occupant; waste material disposal or collection 
facility; any dumping, disposing, incineration, or mass reduction of garbage (exclusive of garbage 
compactors or dumpsters provided as part of the Common Areas); any use that emits a strong, unusual, 
offensive, or obnoxious odor, fumes, dust, or vapors, or any sound that can be unreasonably heard outside 
of the Premises; any use that creates explosives or other similar hazards; any labor camp, junk yard, 
recycling facility, or animal stock yard; industrial or agricultural facility (including, without limitation, 
manufacturing, smelting, mining, rendering, brewing, refining, chemical manufacturing or processing, or 
other manufacturing uses); truck or auto or bus repair or storage facility; any establishment providing 
adult entertainment or displays of variety including or depicting nudity or lewd acts; any establishment 
selling or exhibiting materials or devices that are pornographic (as determined by community standards in 
the Monongalia County, WV area); massage parlor; facility for gambling, slot machines, on- or off-site 
betting, table gaming, video lottery, bingo, or similar games of chance; dance hall; bar; billiard or pool 
hall; night club; facility for sale of paraphernalia for use with illicit drugs; stockyards or facilities 
containing animals; facilities or events for the show or display or competitive use of animals; veterinary 
clinic; auction house; flea market; funeral home; residential housing; hotel or motel; school; car wash; gas 
station; athletic venue of any kind; facility for the sale or display or rental of automotive parts or 
accessories or supplies or maintenance items; variety or variety discount store, discount department store 
(including, but not limited to Dollar General, Fred’s, Bill’s, McCrory’s, Dollar Tree, Ninety-Nine Cents 
Only, Deals, Dollar Express, or any store operated by Variety Wholesaler’s, Inc.); seafood restaurant, 
quick service restaurant specializing in seafood, or facility for sale of prepared seafood as a principal 
business; business that sells cellular or mobile phone products or services; business that primarily leases 
or markets or provides or rents with the option to own or occasionally sells consumer durable goods; 
hearing healthcare provider; grocery supermarket; business that sells pizza or hamburgers as its primary 
sales item; investment brokerage, insurance sales or related financial services business; packing and 
shipping center offering packaging and mailing services and the retail sale of packaging materials; 
cannabis dispensary or business that sells cannabis (medical, recreational, or other); or any other purpose 
other the permitted use under Section 8.1. 

 8.4 [Reserved] 

8.5 Signage: 

8.5.1 General:  For all signage, Lessee shall provide Glenmark with the proposed 
location, dimensions, size, content, and design of any signage, including signage provided for below, to 
allow Glenmark to review and approve or deny the same, which approval or denial is in the sole but 
reasonable discretion of Glenmark.  Glenmark has no duty to construct, design, install, maintain, or repair 
Lessee’s signage.  Lessee, at its sole cost and expense, shall be responsible for the costs of constructing, 
designing, installing, maintaining, and repairing Lessee’s signage.  Lessee shall, at all times, maintain 
Lessee’s signage in good condition and repair.  Lessee shall neither install nor change Lessee's signage 
without the prior written consent of Glenmark.  Lessee shall ensure that its signs (including size, location, 
and style) comply with all zoning ordinances and regulations imposed by the City of Morgantown (if 
applicable) and other governmental entities, and Lessee shall obtain all zoning permits and approvals for 
Lessee’s signage.  If approved by Glenmark as to its other attributes, Lessee shall ensure that its signage 
to be attached to the exterior of the Building is in backlit canned letter form on a raceway. 
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8.5.2 Locations:  If approved by Glenmark as to its other attributes, Lessee may have 
signage in the following locations:  (a) subject to availability and Glenmark’s decision as to location, one 
dual-sided panel on an existing exterior multi-tenant sign that is located along Earl Core Road; (b) 
exterior façade of the Premises or on the front corner parapet of the Building where Defense In Depth’s 
signage existed (provided it has not been replaced by a different tenant) in the form of backlit letters/logo 
on a raceway; and (c) on Lessee’s entry door / glass storefront.  Such signage is subject to Section 8.5.1. 

8.5.3 Advertisements:  Lessee shall not place or maintain any temporary advertising, 
flyers, banners, other similar articles, or any other matter on the exterior of the Premises, the Building, or 
on the grounds of the Shopping Center without the express written consent of Glenmark on a case-by-case 
basis.  Lessee shall ensure that all advertisements located within the Premises are professionally prepared 
and are displayed in a tasteful manner; no paper/cardboard/plastic flyers, strobe lighting, or flashing 
lights.  All advertisements viewable from the exterior of the Premises, including but not limited to 
displays, banners, and other similar advertising on the Building, on the outside or inside of the Premises, 
and at the Shopping Center are subject to the signage requirements under Section 8.5.1 on a case-by-case 
basis. 

8.6 Regulations:  As the Premises is part of a larger shopping center, Glenmark reserves the 
right to impose rules, restrictions, and regulations, as may be defined by Glenmark, upon any portion of 
the Premises, Building, and/or Shopping Center to ensure the safe, efficient, and productive operation of 
the Shopping Center.  Such rules, restrictions, and regulations may include a declaration and reciprocal 
easement agreement, which, if any, will be provided to Lessee and which Lessee, upon receipt, shall 
acknowledge it has received, reviewed, and understands.  Provided said rules, restrictions, and regulations 
are reasonable and ordinary, Lessee shall conform thereto, upon reasonable prior written notice. 

8.7 Glenmark’s Right to Inspect:  Glenmark, at all reasonable times and upon 24 hours notice 
for non-emergency situations, has the right to enter upon and examine the Premises, show the Premises to 
prospective purchasers or tenants, and/or make such inspection, repairs, alterations, improvements, or 
additions as Glenmark may deem necessary for the protection of the Premises.  Lessee shall bear the 
expense of said repairs unless the repaired items are the responsibility of Glenmark as stated herein.  At 
any time during the last 180 days of the term of this Lease, Glenmark may erect signs advertising the 
Premises for lease and, upon 24 hours notice (oral or written), may show the Premises to prospective 
tenants during Lessee’s hours of operation. 

8.8 Surrender of Premises:  At the end of the term of this Lease, however determined, in 
addition to Lessee’s other duties under this Lease, Lessee shall peaceably deliver to Glenmark the 
Premises vacant (subject to Article VI), unencumbered, in good repair, and broom clean, ordinary wear 
and tear excepted. 

8.9 Parking:  Lessee has non-exclusive access and an easement in common with other tenants 
of the Shopping Center for common customer/visitor/employee parking.  The parking spaces are 
generally not reserved and are intended to be used by the customers, patrons, invitees, licensees, and 
guests of the owners and tenants of the Shopping Center without charge.  Lessee shall ensure its 
employees utilize the parking areas behind or farthest from the Building but not adjacent to buildings 
within the Shopping Center.  Lessee shall not use parking areas for any forbidden use or for other 
business, temporarily or permanently.  Lessee shall not rent parking spaces to others or its customers, 
patrons, invitees, licensees, or guests.  Lessee shall not permit vehicles owned, operated, or controlled by 
Lessee or its employees, agents, customers, patrons, invitees, licensees, or guests to remain parked or 
generally idle upon the Shopping Center for periods of more than twenty-four (24) hours.  All large trucks 
or other vehicles owned and operated by Lessee or its agents are prohibited from parking in a manner that 
reduces visibility/accessibility/operation of the Shopping Center or violates Section 8.3.6.  The parking 
areas of the Shopping Center are Common Areas; yet, Glenmark reserves the right to dedicate or reserve 
portions of the parking spaces for specific occupants of the Shopping Center. 
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8.10  Deliveries:  All deliveries to the Premises are to be made at times and in a manner that do 
not disrupt the business of other owners, tenants, or occupants of the Shopping Center and in a manner 
that does not interfere with the flow of traffic in the Shopping Center. 

ARTICLE IX – Alterations, Improvements, & Maintenance 

9.1 Alterations and Improvements:   Lessee shall neither make any exterior or structural 
alterations, additions, improvements, changes, or roof cuts to the roof of the Building, nor install or cause 
to be installed any trade fixtures, exterior signs, floor covering, interior or exterior lighting, plumbing 
fixtures, shades, or awnings, without the express prior written consent of Glenmark, which consent will 
not be unreasonably withheld if such alterations do not adversely impact the value of the Building, do not 
adversely affect the operations of any other occupants of the Shopping Center, and are architecturally 
compatible with the Shopping Center.  Lessee shall present to Glenmark plans and specifications for 
alterations and improvements at the time approval is sought.  After notification from Lessee to Glenmark, 
Lessee has the right, without Glenmark's consent, to make or cause to be made, interior alterations or 
improvements to the Premises not exceeding $5,000.00 that do not adversely impair the structural quality 
of the Building, adversely impair the value of the Premises or Building, do not adversely affect the 
operations of any other occupants of the Shopping Center, are architecturally compatible with the 
Shopping Center, and are otherwise in compliance with this Lease.  Lessee shall ensure that all alterations 
and improvements are in a good and workmanlike manner and are constructed and made in accordance 
with all applicable laws, zoning, and building codes and performed by licensed, insured, and bonded 
contractors subject to Glenmark’s approval.  All improvements and alterations made by Lessee become 
property of Glenmark at the expiration of the term of this Lease unless Glenmark specifically agrees, in 
writing, that Lessee may remove any such alterations. 

9.2  Maintenance:  Lessee shall, at all times, generally maintain the appearance, cleanliness, 
repair and replacement, and day-to-day upkeep and operation of the Premises (including, without 
limitation, all doors; entrances/exits; locks; windows; glass; interior walls and partitions; MILO and 
simulation room equipment; vending equipment; security center equipment and system classroom 
furniture, trade fixtures, and equipment; training room equipment and shelving; shooting range walls, 
acoustic wall trade fixtures and soundproofing, ceiling, bullet traps (e.g., shooting range backstops), and 
Action Target range equipment and bullet proof glass) and related items, trade fixtures, equipment, 
furnishings, lighting, signage, hot water tanks, floor surfaces, moldings, bulkheads, ceiling, and interior 
utilities solely servicing the Premises)in good order, condition, and repair at its sole expense and 
consistent with the quality and presentation of first-class commercial space.  Such maintenance includes, 
but is not limited to, removal of ice and snow from the sidewalk surrounding the Premises, continuous 
operational ADA compliance of the Premises, interior janitorial services and interior maintenance of the 
Premises, changing light bulbs, interior painting, clearing interior plumbing drains (and any exterior 
utility work required because of clogged interior plumbing drains), window and floor and general 
cleaning, and any interior or exterior maintenance and repair necessitated by willful act, misconduct, or 
negligence of Lessee.  Lessee shall keep the Premises free from rubbish and debris.  As to bullet traps 
(e.g., shooting range backstops) and servicing the removal of lead, replacement of rubber, and similar 
maintenance, Lessee shall provide to Glenmark all documentation evidencing such services and/or a copy 
of such contract to Glenmark, on a basis no less than the manufacturer’s suggested timeframe or annually, 
whichever is less.  Lessee shall reimburse Glenmark for all HVAC filter changes, upkeep, repairs, and 
replacements; provided that any capital expense HVAC replacement expenses will be amortized over the 
useful life of the underlying improvement.  Except for a short term basis, not to exceed 48 hours, Lessee 
shall not store materials, equipment, or other personal property outside of the Building.  Lessee shall 
ensure that all its maintenance is performed in a good and workmanlike manner, in accordance with all 
applicable laws, zoning, and building codes, and, if performed by someone other than Lessee, performed 
by licensed and insured contractors subject to Glenmark’s approval. 
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 9.2.1 Pests & Plumbing:  Lessee shall keep the Premises free from pests.  Lessee shall 
contract with a pest extermination company and have the Premises treated for pests at least monthly and 
such additional times as are reasonably necessary to keep the Premises pest free.  Lessee shall provide to 
Glenmark any documentation evidencing such pest extermination services and/or a copy of such contract 
to Glenmark.  Lessee shall ensure that the plumbing facilities of the Premises and, Lessee’s use of 
plumbing related to the Building, are not used for any other purpose than that for which they are 
constructed and no foreign substance of any kind, including but not limited to chemicals and synthetic 
substances that the plumbing was not designed to facilitate, is poured or disposed of therein; Lessee shall 
solely bear the expense of any breakage, stoppage, or damage resulting from a violation of this 
requirement. 

 9.2.2 Structural & Other:  Glenmark shall generally maintain and repair the Common 
Areas and structural components, major mechanical, HVAC (subject to Lessee reimbursement as stated 
above), roof, foundation, siding, exterior painting, and exterior utility components of the Premises, 
Building, and Shopping Center; however, if any damage to the Premises, Building, or Shopping Center is 
caused by Lessee’s use of the Premises or the willful act, misconduct, or negligence of Lessee, its 
employees, agents, customers, invitees, successors, or assigns, Lessee shall be solely liable for all costs 
associated with repairing such damage and shall repair such damage or replace the damaged equipment, 
structure, fixture, or improvement as specified and required by Glenmark in Glenmark’s sole but 
reasonable discretion.  Lessee shall immediately notify Glenmark of any items needing addressed 
pursuant to Glenmark’s maintenance and repair responsibilities hereunder; if Lessee fails to do so, Lessee 
shall be liable as stated above. 

ARTICLE X – Insurance 

10.1 Insurance:   Lessee shall, at all times during the entire term of this Lease, procure and 
keep in full force and effect the following: 

10.1.1 Liability Insurance:  a comprehensive policy of general or business liability 
insurance on an occurrence basis with respect to the Premises and the business operated by Lessee 
thereon in which the combined limits of liability are not less than $1,000,000.00 per accident or 
occurrence in respect of bodily injury and damage to persons or property; 

10.1.2 Fire and Extended Property Coverage:  fire, vandalism, malicious mischief, and 
additional peril insurance with “All-Risk,” Extended Coverage covering and insuring all of Lessee’s 
interest and personal property in or about the Premises, in an amount equal to 100% of the full 
replacement value thereof, as determined annually by a qualified insurance appraiser or consultant, and 
rental insurance in amounts sufficient to pay all amounts required herein to be paid by Lessee for any 
period of up to 3 months in which the Premises may be damaged or destroyed (Glenmark is not obligated 
to insure Lessee’s business or personal property.); 

10.1.3 Worker’s Compensation:  worker's compensation coverage in accordance with all 
applicable West Virginia statutes and regulations for all of its employees employed at the Premises who 
are eligible for such compensation coverage (Lessee shall make all payments and fund contributions 
necessary to secure and provide full and complete coverage and protection as required by West Virginia 
law.);  

10.1.4 Employer’s Liability.  a policy of employer’s liability insurance in which the 
combined limit is not less than $1,000,000.00 per accident for bodily injury or disease; and 

10.1.5 Other Insurance.  a policy of business interruption and extra expense coverage to 
include rental payment continuation for a minimum of 12 months, loss of profits, and other extra 
expenses experienced during recovery from property loss; plate glass coverage for replacement of glass 
from breakage; automobile liability insurance for owned or hired vehicles, with a combined single limit of 
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not less than $1,000,000 or, if higher, that amount as may be required by statute or rule of the state or 
locality; and umbrella insurance in the minimum amount of $5,000,000.  

10.2 Provisions/Procurement of Policies:  All insurance required hereunder may be carried 
under blanket policies maintained by the party required to maintain such insurance.  Any insurance 
required to be carried by Lessee is to contain provisions that:  (a) the policy is not subject to cancellation 
or change, except after the giving of at least 30 days written notice to all parties named as insured therein, 
(b) that notice is received and accepted that the insured has waived right of recovery from Glenmark for 
any damage or loss caused by the risks covered in such policy, and (c) names Glenmark, Lessee, and any 
persons, firms, or corporations having an insurable interest designated by Glenmark and by Lessee, as 
insureds/loss payees, as their interests may appear.   

10.3 Proof/Certificates.  Lessee shall, annually, provide Glenmark with written evidence of 
these insurance coverages and their required provisions under this Article.  In addition, any party 
obligated to maintain the insurance policies hereunder shall, within 15 days after request thereof, deliver 
to the other party a certificate of insurance naming the other party as an additional insured, evidencing 
that the insurance required hereunder is in full force and effect. 

ARTICLE XI – Waiver, Release, & Indemnity 

11.1 Waiver:  Glenmark/Lessee hereby releases Lessee/Glenmark from and waives any and all 
liability or responsibility to Lessee/Glenmark or anyone claiming through or under Lessee/Glenmark by 
way of subrogation for any loss or damage specifically insured against or required by the terms hereof to 
be insured against by Glenmark/Lessee or anyone for whom Glenmark/Lessee is responsible hereunder.  
All policies of insurance pertaining to the Building, the Shopping Center, the Premises, and/or its contents 
are to be endorsed to provide that the insurance company may not be subrogated with respect to insurance 
carried by Lessee against Glenmark.  Neither Lessee nor Lessee’s insurance company or companies are to 
have any right of action against Glenmark for any loss or damage to Lessee’s property in or about the 
Premises when such loss or damage is in fact covered, or required by the terms hereof to be covered, by 
insurance carried by Lessee.  Neither Glenmark nor Glenmark's insurance company or companies are to 
have any right of recovery against Lessee for any loss or damage to the Building, the Shopping Center, 
the Premises, or to Glenmark’s property in or upon the foregoing when loss or damage is in fact covered, 
or required by the terms hereof to be covered, by insurance carried by Glenmark.  Nothing contained in 
this Article is to be construed to prevent Glenmark from pursuing any claim against Lessee for punitive or 
consequential damages. 

11.2 Mutual Release of Liability:  No party hereto  is to be liable to the other for damage 
arising out of the occurrence of damage to or destruction of the Shopping Center, Building, the Premises, 
or the contents thereof by fire or other casualty, when such loss is fully covered and paid for by any 
insurance policy of either party; the parties hereby waive all claims against one another for any such 
damages, whether or not such damage or destruction be the result of negligence on the part of any party 
hereto, its agents, servants or employees. 

11.3 Indemnification:   

 11.3.1 Lessor:  Glenmark shall indemnify Lessee and save it harmless from and against 
any and all claims, actions, damages, liability, and expenses in connection with loss of life, personal 
injury, environmental hazards or violations, criminal acts, destruction and/or damage to property arising 
from or out of the development, operation, use, management, maintenance, or ownership by Glenmark of 
the Premises or occasioned wholly or in part by an act or omission of Glenmark, its agents, contractors, 
customers, employees, or invitees, except for claims or liability arising from the grossly negligent act or 
omission or willful misconduct of Lessee, or its agents or employees, or solely from Lessee’s failure to 
perform any of its duties under this Lease.  
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 11.3.2 Lessee:  To the extent permitted by law, Lessee shall indemnify and defend 
Glenmark and save it harmless from and against any and all claims, actions, damages, liability, and 
expenses in connection with loss of life, personal injury, environmental hazards or violations, criminal 
acts, destruction and/or damage to property arising from or out of the occupancy or use by Lessee of the 
Premises or the operation of Lessee’s business or any equipment and machinery situated on the Premises 
under the control of Lessee, its agents, contractors, customers, employees, or invitees, or occasioned 
wholly or in part by an act or omission of Lessee, its agents, contractors, customers, employees, or 
invitees, except for claims or liability arising from the grossly negligent act or omission or willful 
misconduct of Glenmark, or its agents or employees, or solely from Glenmark’s failure to perform any of 
its duties under this Lease. 

 11.3.3 If Glenmark/Lessee is made a party to any litigation for which Lessee/Glenmark 
owes Glenmark/Lessee a duty to indemnify and save harmless hereunder, Lessee/Glenmark shall protect 
and hold Glenmark/Lessee harmless and shall pay all costs, expenses, and reasonable attorneys’ fees 
incurred or paid by Glenmark/Lessee in connection with such litigation. 

ARTICLE XII – Damage or Destruction 

12.1 If the Premises is damaged, destroyed, or rendered partially untenantable for its intended 
use by fire or other casualty, Glenmark, in its sole discretion, has the option of either terminating this 
Lease or repairing the Premises. If Glenmark elects to repair the Premises, any rental due hereunder is to 
be proportionally reduced according the area of the Premises that is unusable by Lessee until the Premises 
is repaired or restored as herein provided.  If Glenmark elects to repair and discovers such repairs will 
take more than 120 days to complete or the insurance proceeds are insufficient to complete the 
restoration, Glenmark or Lessee may, within 30 days after the date of such discovery, terminate this Lease 
by giving the other party written notice.  If this Lease is so terminated, all rent is to be prorated to the date 
of such destruction, and all insurance proceeds payable on account of the damage, destruction, or casualty 
to the Premises are to belong to Glenmark, and Lessee is to have no claim against such insurance 
proceeds. 

12.2 Notwithstanding anything stated herein, if the Premises, Building, Shopping Center, or 
any of its utilities or HVAC system are damaged or otherwise need repair or maintenance because of the 
negligence, intentional, or willful and wanton misconduct of Lessee, its employees, customers, patrons, 
invitees, or licensees, Lessee shall be responsible for all costs and expenses associated therewith, to the 
extent not covered by Lessee’s insurance. 

12.3 If there is a total destruction of the Premises by fire or otherwise, the Lease portion of this 
agreement may terminate at the option of Lessee, and if Lessee exercises its right to terminate, Glenmark 
shall be liable for reimbursement to Lessee for any rent paid in advance but not yet accrued as of the date 
of said total destruction. 

12.4 If the Premises or any part thereof is taken or condemned for a public or quasi-public use, 
this Lease is to, as to the part so taken, terminate as of the date title vests in the condemner, and the rent is 
to be adjusted accordingly as to the part so taken, or is to cease if the entire Premises be so taken.  In no 
event is any part of any condemnation award to belong to Lessee, but the same is to be the sole, absolute, 
and exclusive property of Glenmark. 

ARTICLE XIII – Default by Lessee 

13.1 Event of Default:  Any one or more of the following events constitute an "Event of 
Default": 

13.1.1 The failure of Lessee to pay any installment of rent, Common Expenses, or other 
sum of money within 10 days after notice to Lessee that the same is due; provided, Glenmark is not to be 
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obligated to give Lessee notice of late payments more than 2 times in any 12 month period, and on the 
third time a payment is late it is an immediate Event of Default without notice or grace period. 

13.1.2 A breach or event of default by Lessee under and/or non-renewal or termination 
by Lessee of that certain Promissory Note dated ______________, by and between Glenmark and Lessee 
(“Promissory Note”), prior to the expiration. 

13.1.3 [Reserved] 

13.1.4 Default by Lessee in the performance or observance of any covenant, duty, or 
agreement of this Lease (other than a default involving the payment of money), which default is not cured 
within 30 days after the giving of notice thereof by Glenmark, unless such default is of such nature that it 
cannot be cured within such 30 day period, in which case no Event of Default is to occur so long as 
Lessee commences the curing of the default within such 30 day period and thereafter diligently prosecutes 
the curing of same; provided, however, if Lessee defaults in the performance of any such covenant, duty, 
or agreement of this Lease more than one time in any 12 month period notwithstanding whether such 
default is cured by Lessee, any further similar default is deemed an Event of Default without the ability 
for cure. 

13.1.5 The sale of Lessee's interest in the Premises under attachment, execution, or 
similar legal process. 

13.1.6 If Lessee is adjudicated as bankrupt or insolvent under any state bankruptcy or 
insolvency law, or if an order for relief is entered against Lessee under the Federal Bankruptcy Code, and 
if such adjudication or order is not vacated within 10 days. 

13.1.7 The commencement of a case under any chapter of the Federal Bankruptcy Code 
by or against Lessee or the filing of a voluntary or involuntary petition proposing the adjudication of 
Lessee as bankrupt or insolvent, or the reorganization of Lessee, or an arrangement by Lessee with its 
creditors, unless the petition is filed or case commenced by a party other than Lessee and is withdrawn or 
dismissed within 30 days after the date of its filing. 

13.1.8 The appointment of a receiver or trustee for the business or property of Lessee, 
unless such appointment is vacated within 10 days of its entry or the making by Lessee of an assignment 
for the benefit of its creditors, or if in any other manner Lessee's interest in this Lease passes to another by 
operation of law. 

13.1.9 The vacation or abandonment of the Premises by Lessee at any time. 

13.1.10  

13.1.11 The occurrence of any other event described as constituting an "Event of 
Default" elsewhere in this Lease or the Promissory Note. 

13.2 Remedies:  Upon an Event of Default, Glenmark has the right, in addition to all other 
rights and remedies at law, in equity, and under this Lease, to do any one or more of the following: 

13.2.1 Termination of Lease:  Glenmark may terminate this Lease, by written notice to 
Lessee, without any right by Lessee to reinstate its rights by payment of rent due or other performance of 
the terms and conditions hereof.  Upon such termination, Lessee shall immediately surrender possession 
of the Premises to Glenmark, and Lessee shall immediately pay to Glenmark  an amount equal to the 
aggregate of all rent that then remains due to Glenmark but unpaid by  Lessee up to the termination date. 

13.2.2 Reletting.  With or without terminating this Lease, as Glenmark may elect, 
Glenmark may re-enter and repossess the Premises, or any part thereof, and lease it to any other person 
upon such terms as Glenmark shall deem reasonable, for a term within or beyond the term of this Lease; 
provided, that any such reletting prior to termination is to be for the account of Lessee, and Lessee shall 
remain liable for (i) all rent, Common Expenses, and other sums that would be payable under this Lease 
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by Lessee in the absence of such expiration, termination, or repossession, less (ii) the net proceeds, if any, 
of any reletting effected for the account of Lessee after deducting from such proceeds all of Glenmark’s 
expenses, reasonable attorneys’ fees and expenses, employee's expenses, alteration costs, expenses of 
preparation for such reletting, and all costs and expenses, direct or indirect, incurred as a result of Lessee's 
breach of this Lease.  If the Premises are, at the time of default, sublet or leased to others, Glenmark may, 
as Lessee's agent, collect rents due from any subtenant or other tenant and apply such rents to the rent and 
other amounts due hereunder without in any way affecting Lessee's obligations to Glenmark hereunder.  
Such agency, being given for security, is hereby declared to be irrevocable. 

13.2.3 Acceleration of Rent.  Glenmark may declare all rent for the entire balance of the 
then current term immediately due and payable, together with all other charges, payments, costs, and 
expenses payable by Lessee as though such amounts were payable in advance on the date the Event of 
Default occurred; provided, however, that in the event that such acceleration is not allowed by applicable 
laws governing the Lessee, Glenmark may declare all rent for the entire balance of the current fiscal year 
of Lessee immediately due and payable, together with all other charges, payments, costs, and expenses 
payable by Lessee as though such amounts were payable in advance on the date the Event of Default 
occurred. 

13.2.4 Right of Distress and Lien:  Glenmark has, to the extent permitted by law, a right 
of distress for rent and lien on all of Lessee's property in the Premises, as security for rent and all other 
charges payable hereunder. 

13.2.5 Rent:  If Glenmark does not terminate this Lease, Lessee’s rental rate is to 
increase one hundred twenty-five percent (125%) of the then current rental rate paid by Lessee. 

13.2.6 Survival of Lessee's Obligations:  No expiration or termination of this Lease and 
no repossession of the Premises or any part thereof is to relieve Lessee of its liabilities and obligations 
hereunder, all of which are to survive such expiration, termination, or repossession, and Glenmark may, at 
its option, sue for and collect all rent and other charges due hereunder at any time as when such charges 
accrue.  However, the parties expressly agree that if Glenmark exercises its remedy of terminating this 
Lease, no rent is to accrue and be payable to Glenmark by Lessee after the date that Glenmark elects to 
terminate this Lease. 

13.2.7 Not Exclusive Right:  Except as to and between Subsections 13.2.1 and 13.2.2 of 
this Article, no right of remedy hereon conferred upon or reserved to Glenmark is intended to be 
exclusive of any other right or remedy herein or by law provided, but is to be cumulative and in addition 
to every other right or remedy given herein or now or hereafter existing at law, in equity, and by statute. 

13.2.8 Expenses:  If Glenmark commences suit for the repossession of the Premises, for 
the recovery of rent or any other amount due under the provisions of this Lease, or because of the breach 
of any other covenant herein contained on the part of Lessee to be kept or performed, and a breach is 
established, Lessee shall pay to Glenmark all expenses incurred in connection therewith, including 
reasonable attorneys’ fees. 

13.2.9 Change of Locks.  Upon Glenmark providing Lessee notice of Event of Default, 
Glenmark shall be entitled to immediately change the locks for the Premises and control or limit access to 
the Premises until such time as Lessee corrects the Event of Default to Glenmark’s satisfaction. 

ARTICLE XIV – Default by Glenmark 

14.1 Glenmark’s Right to Cure:  Glenmark is not, in any event, to be charged with default in 
the performance of any of its obligations hereunder unless and until Glenmark has failed to perform such 
obligations within 30 days (or such additional time as is reasonably required to correct any such default) 
written notice to Glenmark by Lessee properly specifying wherein Glenmark has failed to perform any 
such obligations.  Such notice is to be computed from the date of Glenmark’s receipt.  If Glenmark’s 
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failure to perform or observe any covenant or obligation of this Lease cannot be cured by Glenmark 
within 30 days after the giving of notice thereof by Lessee, Lessee shall not charge Glenmark with default 
if Glenmark commences the curing of the default within such 30 day period and thereafter diligently 
pursues the curing of same.  Upon an event of default by Glenmark hereunder, Lessee may pursue all 
rights and remedies it has at law, in equity, and under this Lease.” 

ARTICLE XV – Estoppel / Subordination and Attornment 

15.1 Estoppel:  At any time and from time-to-time during this Lease, within 15 days after 
request by Glenmark, Lessee shall deliver to Glenmark a written statement, in recordable form, certifying 
Lessee has accepted possession of the Premises, that this Lease is unmodified and in full force and effect 
(or if there have been modifications, that the same is in full force and effect as modified and stating the 
modifications), and that the dates to which the rent and other charges have been paid in advance, if any; 
and certifying that there are no defenses or offsets thereto, or stating those claimed by Lessee. If  Lessee 
fails to submit the necessary documentation as required by this Section 15.1 within the time period, the 
applicable estoppel shall be deemed approved and Glenmark may take all necessary action to execute the 
estoppel on Lessee’s behalf and Lessee appoints Glenmark its attorney-in-fact for such execution. 

15.2 Subordination and Attornment: 

15.2.1 For the purposes of this Lease, the following terms mean as follows: 

"Encumbrance" means any lien, security interest, or Encumbrance on or against the 
Premises, now or hereafter existing, which is evidenced or perfected by a Security Instrument, judgment 
lien, writ of execution, mechanic’s liens, tax lien, or notice of lis pendens. 

"Leasehold Mortgagee" means the holder of any debt instrument, now or hereafter 
existing, the payment of which is secured by a Security Instrument that encumbers or places a lien upon 
Lessee’s interest in and to the Premises. 

"Mortgagee" shall mean the holder of any debt instrument, now or hereafter existing, the 
payment of which is secured by a Security Instrument that encumbers or places a lien upon Glenmark’s 
interest in and to the Premises. 

"Security Instrument" means any now or hereafter existing deed of trust, credit line deed 
of trust, mortgage, UCC fixture filing, security agreement, UCC financing statement, assignment of leases 
and rents, or similar security instrument that secures the payment of any indebtedness or any other 
obligations and all renewals, modifications, amendments, supplements, consolidations, replacements, or 
extensions thereof, to the full extent of the amounts secured thereby. 

15.2.2 Lessee hereby acknowledges and agrees that this Lease is and is to be subject and 
subordinate to, at all times, the Encumbrance of any Security Instrument securing a Mortgagee, whether 
the Security Instrument is dated, executed, acknowledged, delivered, or recorded prior to, concurrently 
with or subsequent to this Agreement, or a memorandum thereof, to the end and effect that any and all 
such Security Instruments are to be deemed to have been executed, acknowledged, delivered and recorded 
prior to this Agreement or a memorandum thereof, without knowledge of this Agreement, actual, 
constructive, or otherwise, on the part of such Mortgagee; provided, however, that any such Mortgagee is 
to be deemed to have (i) acknowledged and recognized the validity of this Lease, and the rights of Lessee, 
its successors, assigns, and sublessees, to quiet use, enjoyment, and possession of the Premises, and (ii) 
covenanted and agreed not to disturb or otherwise foreclose or terminate this Lease or the rights of 
Lessee, its successors, assigns, and sublessees, to quiet use, enjoyment and possession of the Premises 
absent the occurrence of an unremedied or uncured Event of Default. 

15.2.3 Lesssee hereby attorns to and recognizes (i) any Mortgagee; (ii) any purchaser, 
including any Mortgagee, at a foreclosure sale, whether judicial or non-judicial in nature, under a Security 
Instrument; (iii) any transferee, including any Mortgagee, which acquires the Premises by way of a deed 
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or deeds in lieu of foreclosure; and (iv) any transferee, successor, or assign that succeeds to such 
Mortgagee’s, purchaser’s or transferee’s interest in the Premises, as its landlord for the unexpired balance 
of the term, as applicable, under the same terms, provisions, and conditions as set forth in this Lease, 
which attornment  is and is to be effective and self-operative upon the acquisition or any interest in or title 
to the Premises by any such Mortgagee, purchaser, transferee, successor or assign, without the execution, 
acknowledgment, delivery, or recording of any other instruments, documents or agreements by Glenmark, 
Lessee, or any Mortgagee, purchaser, transferee, successor, or assign. 

15.2.4 Lessee shall not have the power, right, or authority to encumber Lessee’s interest 
in and to the Premises without Glenmark’s prior express written consent; but regardless, however, Lessee 
shall have neither the power, right, nor authority to encumber Glenmark’s interest in and to the Premises. 

15.2.5 Lessee shall not execute, acknowledge, or deliver any Security Instrument that 
places an Encumbrance on the Premises, in whole or in part, or subjects the Premises, in whole or in part, 
to any Encumbrance, without the 30 days notice to and prior express written consent of Glenmark. 
Furthermore, in the event any such Security Instrument is assigned, Lessee and such Leasehold 
Mortgagee shall notify Glenmark, in writing, of such assignment and the address of such assignee. 

15.2.6 If Glenmark gives notice to Lessee with respect to or in connection with any 
Event of Default by Lessee, Glenmark shall also serve a copy of such notice upon each Leasehold 
Mortgagee and the assignee, if any, of any such Lease Mortgagee with respect to which Glenmark has 
received notice in accordance with the provisions of Section 15.2.5 of this Lease. Upon the receipt of such 
notice by such Leasehold Mortgagee or its assigns, the same is to have the right and opportunity to cure or 
remedy or cause to be cured or remedied any beach or default within the same time period provided to 
Lessee, and Glenmark shall accept such performance by the same as if the same had been done or 
performed by Lessee. 

15.2.7 In the event any Leasehold Mortgagee exercises its rights of foreclosure, 
Assignment, or otherwise, and such Leasehold Mortgagee, its successors or assigns, becomes the holder 
of the leasehold estate of Lessee, Glenmark shall recognize such Leasehold Mortgagee, its successors or 
assigns, as the Lessee hereunder, subject to all terms and conditions of this Lease and subject to all 
uncured Lessee Events of Default. 

ARTICLE XVI – Miscellaneous 

16.1 Notices:  Unless otherwise provided for in this Lease, any party giving or making any 
notice, request, demand, or other communication shall make the notice in writing and delivery by either 
hand delivery, reputable overnight express courier with fees prepaid and delivery confirmation, or 
certified mail with postage prepaid and return receipt requested.  Notice by any other means is ineffective 
and void.  Except as otherwise provided in this Lease, notice is deemed delivered and received upon the 
earlier of the following:  (a) upon the other party obtaining possession or knowledge of its contents by 
way of the delivery methods described above, (b) 3 business days after deposit in the U.S. Mail, (c) the 
next business day if delivered by overnight express, or (d) the same day if by hand delivery.  Any party 
giving notice shall properly address the notice to the appropriate person or entity at the last-known 
address of the party to whom the notice is to be given, as follows (phone/e-mail are for convenience only; 
not required): 

If to Glenmark:  Glenmark Holding Limited Liability Company 
     Attn: Mark J. Nesselroad 
     1399 Stewartstown Road, Suite 200 
     Morgantown, WV  26505 
 

If to Lessee:  City of Morgantown 
     Attn: Finance Director 
     389 Spruce Street 
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     Morgantown, WV 26505 
      
 Each party may, from time to time, designate a different address by providing all other parties 
with written notice of the change in conformity with this Article. 

16.2 Governing Law & Legal Fees:  This Lease is to be governed in accordance with the laws 
of the State of West Virginia.  If litigation arises between the parties regarding this Lease, the prevailing 
party is to be awarded court costs and reasonable attorneys’ fees. 

16.3 Waiver of Jury Trial:  In the event of a dispute hereunder that leads to litigation, all 
parties hereto waive their rights to a trial by jury. 

16.4 Entire Agreement:  This Lease sets forth the entire understanding of the parties with 
respect to the subject matter hereof.  Any previous agreements or understandings between the parties 
regarding the subject matter hereof are superseded by this Lease. 

16.5 Partial Invalidity:  If any term, covenant, or provision of this Lease, or the application 
thereof to any person or circumstances, is held, at any time or to any extent, to be invalid or 
unenforceable, the remainder of this Lease or the application of such term or provision to persons or 
circumstances other than those as to which it is held invalid or unenforceable, is not to be affected 
thereby, and each term, covenant, condition, and provision of this Lease is to be valid and be enforced to 
the fullest extent permitted by law. 

16.6 Recording/Disclosure:  Lessee shall neither record this Lease nor cause it to be disclosed 
to the public. 

16.7 Assignment, Subletting, & Attornment:  Lessee shall neither assign this Lease, in whole 
or in part, nor sublet any portion of the Premises without obtaining the prior written consent of Glenmark 
at Glenmark’s discretion.  Furthermore, without the prior written consent of Glenmark, Lessee has no 
right or power to encumber the interest of Lessee in and to the Premises.  Glenmark is entitled to sell all 
or any portion of the Shopping Center.  If Glenmark elects to sell the Building, Glenmark may assign this 
Lease to the purchaser without Lessee’s prior consent, and Lessee shall fully release Glenmark from all of 
its obligations under this Lease, effective as of the date of the assignment.  Lessee shall attorn to and 
recognize any new owner as the landlord of this Lease. 

16.8 Amendments and Waiver:  This Lease cannot be amended, except in writing, signed by 
all parties hereto, except for the change of address provision.  No waiver by any party at any time, express 
or implied, or any breach, of any provision of this Lease is to be deemed a waiver or breach of any other 
provision of this Lease or consent to any subsequent breach of the same or any other provision. 

16.9 No Accord and Satisfaction:  No acceptance by Glenmark of a lesser sum than the rents 
or other charges then due is, nor is any endorsement or statement on any check or any letter 
accompanying any check or payment to be deemed an accord and satisfaction. 

16.10  No Partnership:   As a result of this Lease, no party hereto, in any way or for any 
purpose, becomes a partner, joint venture, or member of a joint enterprise with the other party in the 
conduct of its business or otherwise.  The relationship of Glenmark and Lessee, as established by this 
Lease, is strictly that of landlord and tenant. 

16.11 Computation of Days:  Unless otherwise specifically indicated, in computing the number 
of days for any purpose under this Lease, all days are counted, including Saturdays, Sundays, and 
holidays. 

16.12 Brokerage:  It is disclosed that Mark J. Nesselroad is a principal/beneficial owner of 
Glenmark and also a licensed real estate broker with Black Diamond Realty LLC.  Neither party was 
represented by a broker as part of this Lease.  Each party shall pay its own broker’s commission/fee, if 
any. 
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16.13   Fiscal Year Funding:  The parties recognize and agree that borrower is a municipal 
corporation and political subdivision of the State of West Virginia that is not permitted to obligate funds 
not available during the current budget year, and that Borrower’s obligations under the agreement may be 
continued in succeeding fiscal years for the term of the agreement, contingent upon funds being 
appropriated by Morgantown City Council or otherwise being available for this service. If funds are not 
appropriated or otherwise available for this service, the agreement shall terminate without penalty on the 
last day of the fiscal year during which the agreement is executed. City agrees to use its best efforts to 
have the amounts contemplated under the agreement appropriated for the services provided in the 
agreement. Non-appropriation or non-funding shall not be considered an event of default. 

[SIGNATURE PAGE TO LEASE FOLLOWS]  
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[SIGNATURE PAGE TO LEASE] 

 
The parties sign, each as of the Effective Date: 
 
 
Glenmark:     Glenmark Holding Limited Liability Company, 
      a West Virginia limited liability company 
 
 
      By:  _______________________________________ 
       Mark J. Nesselroad, Member 
 
 
 
Lessee:      The City of Morgantown, West Virginia, 
      a West Virginia municipal corporation 
 
 
      By:__________________________________________ 

A. Kim Haws, City Manager 
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EXHIBIT A 
 

Memorandum of Rental Commencement Date 
 
 This Memorandum of Rental Commencement Date is effective as of the _____day of 
__________ 20___ (“Memorandum Date”), by and between Glenmark Holding Limited Liability 
Company, a West Virginia limited liability company having an address of 1399 Stewartstown Road, 
Suite 200, Morgantown, West Virginia 26505 ("Glenmark"); The City of Morgantown, West Virginia, a 
West Virginia municipal corporation, having an address of 389 Spruce Street, Morgantown, WV 26505 
(“Lessee”). 

 Glenmark and Lessee entered into a lease dated _________________  _____, 20___ (“Lease”), 
demising commercial space consisting of a total of approximately 19,938 +/- square feet, located at 1389 
Earl Core Road, Morgantown, WV 26505, as more particularly described in the Lease. 

 Pursuant to Section 2.2 of the Lease, Glenmark and Lessee, intending to be legally bound hereby, 
acknowledge and agree that the Rental Commencement Date is on the _____ day of ______________ 
20___, and that the initial term of the Lease ends on the ______ day of ______________ 20___, at 11:59 
PM, unless extended or terminated early as provided in the Lease.  As supplemented hereby, the Lease is 
to continue in full force and effect. 

 The parties execute this Memorandum of Rental Commencement Date as of the Memorandum 
Date, each by its duly authorized agent or officer. 
 
Glenmark:     Glenmark Holding Limited Liability Company, 
      a West Virginia limited liability company 
 
 
      By:  _______________________________________ 
       Mark J. Nesselroad, Member 
 
 
 
Lessee:      The City of Morgantown, West Virginia, 
      a West Virginia municipal corporation 
 
 
      By:__________________________________________ 
 
      Print:  ________________________________________ 
 
      Title:  ________________________________________ 
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EXHIBIT B 
 

Floor Plan 
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